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1. Introduction 

 

It is commonly argued that a transaction encouraging offshore tax planning by involving tax 

haven jurisdictions may invoke harmful tax competition. But, the current development in 

financial intermediaries, promoted by the development of computer and information technology, 

marks differently. Such financing methods provide a wider range of financial sources with lower 

cost, such as securitisation. The creation of new financial instruments and intermediaries is 

increasingly necessary to meet the lawful concerns of industry, commerce, and investors, caused 

in particular by interest and exchange rate volatility.1 And, the use of tax havens is in the heart of 

such financial structures, where the tax determines the feasibility of the financial structure. This 

paper will argue on that basis. It will present why offshore tax planning by incorporating tax 

haven in the securitisation is necessary in absence of certain tax avoidance schemes. 

 

In structuring securitisation, a corporate (as the “originator”) needs to separate the securitised 

assets.2 The originator may sell its assets to a special purpose vehicle company (the “SPV”) (off-

balance sheet structure), and the SPV will issue securities to investors. The proceeds of securities 
                                                 
1 Organisation for Economic Co-operation and Development (“OECD”), Taxation of New 
Financial Instrument, (OECD, 1994), p. 31 
2 An alienation of assets is the main element in the definition of securitization. See K. Cox, 
‘Introduction and Overview’ in Securitisation, ed. D. Bonsal, (London: Butterworths, 1990), p.2 
on the definition of securitisation, and see J. Kravitt, ‘Introduction’ in Asset-backed Securitisation 
in Europe, eds T. Baums & E. Wymeersch (London: Kluwer Law International, 1996), p.1, who 
comments that many typical definition of securitisation was “a meager and unsatisfactory kind”. 
But, a description of its structure as discussed in point 2 below should be sufficient for the 
purpose of this paper. 
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will be used to pay the purchase price of such assets. Or, the originator can achieve the same by 

ring-fencing the assets (on-balance sheet structure). Often, the nature of assets will control the 

approach in securitisation. In practice, different assets may use different structures “that as 

discrete and self-liquidating compared with revolving credit.”3  

 

The industry distinguishes between mortgage-backed securities and asset-backed securities, 

which is involving assets such as loans or receivables. The latter one, as the subject of this paper 

(and any term of securitisation herein should refer to asset-backed securitisation), usually uses 

off-balance sheet structure. The United States and other “common law” countries rely on off-

balance sheet securitisation, which puts pressure on many European countries to use similar 

method.4   

 

Securitisation blurs the distinction between loans and securities by allowing both the borrowing 

institution and the financial intermediary the greatest latitude in choosing the channel most 

suitable for a given operation.5  So, it enables the institution to control its overall asset and 

liability position. Securitisation can be used to hedge interest and currency risks, to transform the 

maturity of an investment portfolio, and to increase the liquidity of financial institutions. These 

strategies can improve the institution’s profitability by freeing up capital earmarked for low-

yielding assets or for providing immediate capital relief.6 In fact, securitisation can provide 

                                                 
3 Stephen Lumpkin, Trends and Developments  in Securitisation, Financial Market Trends, No. 
74, October 1999, p. 30. 
4 Ibid. Some legal restrictions to transfer the assets may cause on-balance sheet financings have 
historically been more popular in continental Europe, although the trends have shown the rise to 
use off-balance sheet arrangement as well. According to ESF Securitisation Market Outlook, 
European Securitisation Forum Survey Forecast Another Issuance Record in 2005, (online) 
http://www.europeansecuritisation.com/pubs/ESF_Market_Outlook_2005.pdf, the securitisation 
market will continue to grow in 2005.  
5 Supra n. 3, p. 26.  
6 Supra n. 3, p. 25.  
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liquidity to many economy sectors, including the residential and commercial mortgage industry, 

the automobile industry, the consumer credit industry, the leasing industry, the bank commercial 

loan market, and the infrastructure projects. 

 

To achieve its most economic benefit, securitisation is usually structured to reach a wider scope 

of investors, including international investors.  It is essentially a cross-border transaction. 

However, only few countries, such as France and the United States, have adopted specific rules 

on securitisation, including on taxing securitisation. In Europe, there is an effort to develop a 

uniform and harmonised legal system on securitisation, but, currently, most individual countries 

still uphold their original and various legal systems.7 So, there is a risk of different treatments of 

cross-border securitisation. This could lead to double taxation and fiscal barriers. Tax authorities 

may impose tax once on the originator’s income and again on the distribution from the SPV to 

investors. Taxes may also be imposed on profit earned by investments inside the SPV (for 

example, from investments of debtor receipts not yet paid to investors). These conditions will 

severely hamper the use of securitisation for sound commercial practice compared to other 

financing instruments. Given the number of investors, tax treaties cannot effectively address such 

problems. Consequently, the purpose of double taxation conventions to erase double taxation and 

to promote exchanges of goods and services and the movement of capital and persons may not be 

achieved.8  

 

                                                 
7 On May 2002, the European Securitisation Forum issued a proposal entitled A Framework for 
European Securitisation (online), 
http://ww.europeansecuritisation.com/pubs/a_framework_for_european_securitisation.pdf  [15th 
August 2005] to develop the uniform and harmonised legal, regulatory, tax, capital, accounting 
and market practice regime among individual jurisdiction to enhance the growth of securitisation 
on a broader, pan-European scale.  
8 Para. 7 of the Commentary of Article 1 OECD Model Convention. 2 

 - 3 - 

http://ww.europeansecuritisation.com/pubs/a_framework_for_european_securitisation.pdf


  Reg. No. 441760  

The concern about the tax issues in securitisation instigates offshore tax planning to reduce tax in 

the relevant taxing jurisdiction without incurring significant tax liabilities in other jurisdictions. 

Tax avoidance is necessary in which many jurisdictions impose taxes, such as on payments of 

interest or on bonds.9 SPVs should be tax neutral. It is, therefore, usually incorporated in a tax 

haven country. But, many tax authorities dislike this choice, since it will reduce any potential 

taxable income. And, the tax authorities must compete with the tax haven countries, which have 

no tax base to protect. Once may argue that this leads to harmful tax competition. However, to 

structure the securitisation otherwise in many countries will only make securitisation not 

economically feasible because of their tax complexity.  

 

I limit the discussion below to an indicative outline, rather than a definitive exposition. A detailed 

analysis of the tax effects of a securitisation, even under a single taxing jurisdiction could fill a 

book. And, it is beyond the scope of this paper. Therefore, I omit many detailed rules. The main 

purpose of analysis is to show the areas of problem, in which offshore tax planning by involving 

tax havens, become essential in securitisation. It entails any necessary tax reform to ensure 

economic benefit of securitisation can be achieved without eroding tax-base. The tax analysis 

will refer to English laws as the starting point, in which I will compare them with the practices 

under other taxing jurisdictions. 

 

The body of this paper consists of several parts. The first part provides the outline of the 

securitisation and the necessary of SPV to be tax neutral. The second part discusses tax issues in 

securitisation, including the tax effects in the structure of SPV and alternate offshore trust. The 

third part addresses the legal basis of offshore tax planning and the harmful tax competition 

issues resulting from incorporating tax havens in the structure. On conclusion, despite of its 
                                                 
9 Supra n. 1, p. 45  
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economic benefits, the inconsistency in treatment of securitisation and classification on tax duties 

could be costly. This is the area where a tax haven jurisdiction has a distinct role in securitisation. 

 

2. Typical Structures of Asset-backed Securitisation and Tax Neutrality 

 

A typical structure of securitisation involves a large pool of similar receivables.10 A large enough 

asset value is necessary: (i) to absorb the notable transaction costs; (ii) to create plenty volume to 

ensure an active secondary market in the loan notes; and (iii), finally, to spread risks through 

diversification.11 The originator will sell those assets to the SPV, which can be a corporation, 

limited partnership, limited liability company, or trust. Most commonly, the SPV takes the legal 

form of a trust. A charitable trust or a corporate services provider will control the equity of the 

SPV to achieve off-balance sheet treatment.12 Since most civil law countries do not recognize the 

trust concept, a separate corporation must be established. To pay the purchase price of the assets, 

the SPV will issue notes or bonds by private placement or public offering.13  

 

The typical structures include ‘pass-through’, ‘pay-through’ or combination of both. The main 

difference of ‘pass-through’ and ‘pay-through’ methods is on the securities issued by the SPV.14 

In the ‘pass-through’, the SPV sells to the investor a share or participation representing an 

                                                 
10 Supra n. 2 and See Steven Schwarcz, The Alchemy of Asset Securitization, (1994-1995), 
Stan.J.L.Bus.&Fin, Vol. 1, pp. 135-138. 
11 F. Oditah, ‘Great Britain’, Asset-backed Securitisation in Europe, eds T. Baums & E. 
Wymeersch (London: Kluwer Law International, 1996), p. 106. 
12  K. Elmgren, ‘An Overview of Securitization’ in International Asset Securitisation, eds. 
Norton, J., Spellman, P., & Dupler, M, (London, Dallas: Lloyd’s of London Press Ltd, the 
Institute of International Banking, Finance Development Law at the Centre for Commercial 
Studies and in association with the School of S.M.U, 1995), p.7 
13 Ibid. Virtually, in England, floating rate notes (medium or long-term) were issued in relation to 
the residential mortgage securitisation.  
14 Ibid. pp. 8-9 and see also Hal S. Scott and Philip A. Wellons, International Securities 
Regulation (New York: Foundation Press, 2002), pp. 266-267 
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undivided proportional interest in the pooled assets and a right to a proportional share of cash 

flows. The share is equity-like in several ways, so the share’s receipts vary with the performance 

of the SPV. In ‘pay-through’ transaction, the SPV sells investors securities that reconfigure the 

cash flows from the assets. This term usually refers to the private or public issuance of asset-

backed bonds from an SPV or an owner trust, often creating two or more classes of securities. 

They may be in the form of senior and junior classes, in which the latter is usually with the longer 

maturities or a residual. These classes allow the investment with different preference for risk. 

Different classes may base on the types of interest, for example, floating rates or divide interest 

and principal revenue streams into IOs (“interest only”) and POs (“principal only”).15 

 

The marketability of securities issued by the SPV will be backed up by charging all the SPV’s 

assets transferred from the originator. It also depends on the rating given by an independent 

rating agency.16 Those are critical to pricing the loan notes. Such collateral so provide assurance 

to prospective investors on the creditworthiness of notes and the predictability of their 

performance. In off-balance sheet securitisation, the originator’s own financial strength is not a 

significant any more.17 So, any financial behaviour of the related originator or any of its affiliates 

will not undermine materially to those assets transferred.18 The rating agency will confirm this 

status by reviewing the ‘true sale’ structure of such assets from both legal and accounting 

principles.19 This evaluation is also necessary for capital relief for regulatory purposes. 

 
                                                 
15 Ibid. 
16 Usually, it is performed by Standard & Poor’s or Moody’s Investors. For the method of rating 
given to such securities see Standard & Poor’s, Structured Finance Rating European Legal 
Criteria 2005 (online), 
http://www.standardandpoors.com/spf/pdf.fixedincome/032305_european_legal_criteria.pdf [7th 
August 2005]. 
17 Supra. n. 12, p. 1. 
18 Supra n. 2, Jason H.P. Kravitt, p. 2. 
19 Calvin Reis-Roy, Rating Securitisation Structures, (1998), J.I.B.L., 13(9), pp. 298-304. 
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Characterisation of a ‘true sale’ of receivables must be confirmed for the tax perspective. 

Otherwise, there is a possibility the sale will be characterised as secured loan for tax purposes. A 

sale of receivables must include the transfer of the benefits and loads of ownership of the 

receivables, which fall chiefly into four categories: (1) credit risk, (2) risk of changes in value, (3) 

interest rate risk, and (4) prepayment or reinvestment risk.20 The relevant legal documents should 

reflect the real economic indicator of the transfer of benefits and risks of receivables. Both the 

form and intent of the parties are important for the tax court in deciding sale characteristics.21 

 

To ensure its solvency, SPV’s business should be limited and focusing only on holding, 

servicing, financing, and liquidating the assets for the investors’ interest. However, a limited 

investment by the SPV could be allowed to enable it to pay obligations to third parties, besides 

investors. It includes the payment for the services provided by the originator as the SPV’s 

“agent” (or servicer) and for credit enhancement services provided by banks or other financial 

institutions. The agent’s duties include collecting payment from the obligors, whose debts 

comprise; setting the interest rate; enforcing the terms of the contract; administrating and 

upholding the relevant insurance policies; and providing other services named in the servicing 

agreement.22  The agent will also handle the payments of fees to institutions providing services 

over the funding, for example, the note trustee, banks and rating agencies.23 By a “profit 

extraction” method, the originator is usually also entitled to receive any excess of the income 

produced by the securitised assets over the amounts needed to meet the SPV’s obligations.  

 

                                                 
20 Supra n. 12, p. 20. 
21 Ibid. 
22 See Graeme Harrower, ‘Tax Aspects of Securitisation’ in Current Issues in Securitisation, ed. 
Jane Borrows (London: Sweet & Maxwell, 2002), p.102. 
23 Ibid. 
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Since the SPV does not run for accumulating profit, except for such restricted activities, any other 

issues related to financial of the SPV must be clear. This includes the tax neutrality of SPV 

should be achieved. Tax liability can be a decisive reason in deciding the feasibility of 

securitisation. The rating agencies will assess this tax liability to give a good rating for the 

securities. And, any unpredictability of tax liability, including any potential problem of double 

taxation will downgrade the rating of securities.  

 

On the other hand, a relevant taxing jurisdiction may concern about its fair share of revenue. In 

the international context, the tax should be governed by tax equity and capital-import neutrality 

within the national taxing jurisdiction.24 Those principles can be achieved if tax system is neutral, 

in which tax incentive is not the main attraction for investment. Further, the tax system also 

depends on the cumulative effects of the tax law of all countries, not on individual countries.25  

However, the tax systems prevailing in the world are far from harmonisation, which results in the 

problems of double taxation. Also, the harmful tax competition, because of among other, the 

operation of tax haven countries, contributes greatly in perpetuating such a disharmonised tax 

policy. The double taxation is triggered by the desires to collect any possible taxable income. In 

contrast, the harmful tax competition will negate the efforts of any taxing jurisdiction to apply its 

tax rules on possible incomes.  

 

Certain existing efforts have been applied to tackle such tax issues. Tax treaties address the issue 

on double taxation, in which tax neutrality should apply. As underlined by B. J. Arnold and M.J. 

McIntyre, tax treaties aim to reduce the risk of double taxation to taxpayers and to mitigate the 

                                                 
24 R. Rohatgi, Basic International Taxation, (The Hague: Kluwer International Law, 2001), p. 1. 
25 Ibid. 
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risk of under-taxation of taxpayer.26 It also includes “the prevention of discrimination against 

non-resident and foreign nationals…”27 And, the Organisation for Economic and Cooperation 

Developments (“OECD”) has organised efforts to diminish harmful tax competition of tax 

policies, which could trigger the issue of eroding tax base. The landmark is the Report on 

“Harmful Tax Competition - An Emerging Global Issue” (“1998 OECD Report”). But, as OECD 

report says that prevailing tax rules are ill-equipped to apply on the raid development of financial 

instrument.28 Even more, tax treaties have not actually addressed the issues on the taxations of 

new financial instruments.29  There are questions on enforceability of those relevant tax rules and 

the effect of real economic aim of each transaction. The next part will present the similar issues 

in relation to the securitisation. 

 

3. Taxation Issues in Securitisation 

 

3.1. General Tax Consequences in Securitisation 

In many jurisdictions30, the word “securitisation” does not appear anywhere in the tax legislation. 

Therefore, it is necessary to apply the general laws and tax practices in relevant jurisdictions to 

                                                 
26 B.J. Arnold and M.J. McIntyre, International Tax Primer, (The Hague: Kluwer Law 
International, 2002), pp. 6-7. 
27 Ibid. 
28 Supra n. 1, pp. 7-9. 
29 Ibid. 
30 Some countries have or have proposed specific rules relating to the tax issues of securitization. 
In 1996, the Congress of the United States enacted section 860H to 860L of the Internal Revenue 
Code to allow conduit treatment for the securitization of non-mortgage financial assets; the 
United Kingdom has proposed to apply the International Financial Reporting Standard (“IFRS”) 
on the taxation of securitization special purpose vehicles in the United Kingdom. For further 
discussion on it see Letter from the European Securitisation Forum to Inland Revenue, the United 
Kingdom dated 17 February 2005 (online),  
http://www.europeansecuritisation.com/pubs/Letter_to_UK_IRFINAL1.pdf [10th August 2005]; 
“Titrisation” or securitization has been introduced in France by a law of 23 December 1998 by 
referring heavily on the United State model. See the further discussion on it regarding the tax 
regime in The Handbook of Mortgage and Assets-backed Securities, Euromoney 1992.   
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securitisation. Generally, tax always should respect general principles and notions of private law, 

and there should be an acceptable correspondence between tax and accounting rules.31 Thus, a 

transaction which is treated as a sale for legal purposes is also treated as a sale for a tax 

purposes.32 And, many elements of a “sale” in the off-balance securitisation result in tax charges 

in the jurisdiction(s) involved.  

 

The tax treatment of securitisation is based on three key tax issues. The first is the tax treatment 

for the transfer of assets from the originator to the SPV. The second issue is the degree to which 

the SPV will be subject to tax and alternate form of SPV. And, the last one is the tax treatment of 

the investors. The second and third issues are more decisive to determine the feasibility of 

securitisation transactions. Further, by referring to such typical of securitisation, the principal 

taxes likely in many jurisdictions to be relevant in securitisation are the following:33 

 

(a) Taxes on income (e.g. on the income profit of the transfer of assets, interest payment, 

administration/debt-collection service fees) or capital gains (e.g., on the capital gains from 

the transfer of assets). The types of assets being sold may also result in different tax 

outcomes in any relevant jurisdiction.  

(b) Withholding taxes (e.g., on paying interest); 

(c) Value-added taxes (e.g., on the service fees by the originator); 

(d) Stamp duty (e.g., on the transfer of asset). 

                                                 
31 See Cyrille David, Tax Treatment of Financial Instruments: A Survey to France, Germany, the 
Netherlands, and the United Kingdom, (The Hague: Kluwer Law International, 1996), p. 10-11. 
But, in order to avoid tax evasion as practised and accepted in many tax jurisdictions, tax 
authorities will usually be then authorised to tax a financial instrument which it will consider in 
its own way.  
32 Ibid. But, this rule does not always prevail and a transaction can be treated other than in 
accordance with its legal nature.   
33 Supra n. 22, p. 111. 
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The general issue is the classification of financing structure. Of the assets pooled and transferred 

to the SPV, loan financing is usually not subject to double taxation.34 In the United Kingdom, the 

interest or discount is usually deductible in computing taxable profits.35 As pointed out in Article 

11 of the OECD Model Tax Convention, the tax on the interest payments is incurred only once 

by the debt-holders, resulting in a single tax. On the other hand, the use of equity interests to raise 

capital may result in otherwise, because there is no deduction for distributions to shareholders. 

Such distinction between debt and equity and their results leads to a great diversity of solutions 

depends on the exact nature of the instrument.36 It is held as inconsistent with the recent 

evolution tending to unify capital market, but, as noted by Cyrille David, that “it too often leads 

to a denial of tax neutrality and to many technical differences, often little justified.”37 This 

comparison shows the need to gain the classification of debt structure from the tax viewpoint of 

securitisation.38 

 

3.2. Tax Treatment of the Transfer of Assets  

Income Tax 

                                                 
34 D. M. Sullivan, Why does Tax Law Restrict Short-Term Trading Activity for Asset 
Securitisation, 17 Va. Tax Rev., vol. 17:609,p. 628 and Phillip Wood, Law and Practice of 
International Finance, (London: Sweet & Maxwell, 1980), p. 286. 
35 J. Bradburne, N. Noble, G. Pennells, ‘UK Chapter’ in International Taxation of Financial 
Instruments and Transactions (London: Butterworths, 1989), p. 10. But, see the discussion under 
the subtitle of 3.5. “Tax Treatment for Investors”.  
36 Ibid. 
37 Supra n. 31, p. 11-12. 
38 See M. Abrutyn, J. E. Croker, Jr, H. J. Birnkrant, ‘US Chapter’ in International Taxation of 
Financial Instruments and Transaction, (London: Butterworths, 1989), p. 340. For example in 
the United State, there is no single factor is determinative, but they can be grouped into two 
categories: (i) formal factors applied in a sort of straight-debt resemblance test; and (ii) economic 
factors bearing on the interest holder’s risk in venture.  
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In securitisation, the originator usually sells its assets for an initial purchase price equal to their 

nominal amount (loan receivables39) or at a discount to their nominal amount (trade 

receivables40). It can also be regarded as an acceleration of the rental receivables of equipment 

lease.41 The SPV may use the difference or discount to pay its funding and other costs, to provide 

credit enhancement, and to cover any shortfall. Otherwise, the SPV may pay it to the originator as 

deferred purchase price. Any discount given does not mean the originator incurs any loss for the 

expense shown for the part of the discount representing the SPV’s funding and other costs. By 

receiving the sale funds, which otherwise the originator must wait on the maturity of the 

receivables, the originator can invest the discounted purchase price to produce a sum equal to 

their nominal amount.42 

 

The tax treatments of profit or loss from selling assets, the deferred purchase price payable by the 

SPV to the originator, and the service profits should be broadly the same way as for accounting 

purposes.43 The SPV will not show the different on sale funds as income, since they represent the 

                                                 
39 Loan receivables arises from commercial mortgage loans, unsecured consumer loans, corporate 
loans (securitised as “collateralised loan obligations” or “CLOs”), notes or bonds (securitised as 
“collateralised bond obligations” or “CBOs”), a portfolio of mixed debt (securitised as 
“collateralised debt obligations” or “CDOs”) and transactions giving rise to credit card or store 
card receivables.  
40 Trade receivables are from the proceeds of trading goods or services. 
41 Supra n. 22, pp. 112-113. “Equipment lease receivables are the right to receive rentals under 
equipment lease, hire purchase or conditional sale contracts.” The “equipment lease receivables” 
is narrowly defined to mean receivables derived from equipment lease contracts, whether 
operating or finance, and “hire purchase receivables” is defined to mean receivables derived from 
hire purchase contracts or conditional sale contracts.  
42 Supra n. 22. p. 110. 
43 Supra n. 22, pp. 112-113. “In relation to both equipment lease and hire purchase receivables 
which are sold together with the related equipment, there may, depending on the circumstances, 
be some possibility of a non-UK resident SPV being chargeable to UK income tax on its profits 
where it is regarded as carrying on a “trade” or similar activities in the UK, even though it carries 
on its activities otherwise that through a UK branch or agency. The SPVs profits would not be 
computed for income tax purposes in the same way as for accounting purposes, due to the 
difference between the tax and accounting methods of writing down the acquisition cost of the 
equipment. Accordingly, tax mismatches could arise in certain accounting period of the SPV.” 
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receipt of amounts shown as income accruing on the origination of the receivables.44  But, it will 

show as expenses in the accounting period of the sale that part of the discount which represents 

the SPV’s funding and other costs. An expense is not shown for any further part of the discount 

to match the originator’s claim to receive the deferred purchase price, unless this claim is not 

satisfied. 

 

However, the transfer of assets or receivables may force the originator to recognise a gain or loss. 

The United Kingdom applies the fair market value.45 But, in France, calculating income may be 

made by reference to the face value. In many jurisdiction (for example in Indonesia), this 

corporation tax imposed on the originator usually cannot be avoided.46 Australia taxes the 

transfer of interest-bearing securities whenever the sale is to a non-resident.47 This is a form of 

sales tax. Further, in India, transferring income without the underlying asset is subject to income 

tax.48 It makes it difficult to set up an SPV as a tax-free conduit. Besides, high fees must be paid 

to register asset transfers in India.49 The gain or loss realised on sale of receivables by the 

originator to a Fonds Commun de Creances (“FCC”), set up under French law, is treated as 

ordinary income or loss. The FCC is a limited-purpose investment vehicle under French law and 

                                                 
44 Supra n. 22, p. 104. 
45 Supra n. 14, Hall S. Scott & Philip A. Wellons, p. 270-271. 
46 Arshad Ahmed, Introducing Asset Securitization to Indonesia: A Method in Madness, U. Pa. J. 
Int’L Econ. L, 824, 1998. pp. 854-855. 
47 Supra n. 14, Hall S. Scott & Philip A. Wellons, pp. 270. To avoid this unfavourable Australian 
tax treatment, in the securitisation of the BHP employee loans as an example, the Jersey-based 
RMS group (as the SPV) incorporated its subsidiary RMS No. 4 in Australia. This entity was 
established solely to buy the BHP employee loans. Australian law governed the contact between 
RMS No. 4 and BHP, including the assignment of the loan receivables. Selling to an Australian 
entity and issuing through a Jersey-based conduit reduced the tax burden both for the originator 
BHP and the potential CP investors. 
48 Supra n. 14, Hall S. Scott & Philip A. Wellons, pp. 294-295. 
49 Ibid. 

 - 13 - 



  Reg. No. 441760  

owns a pool of receivables and issues units to investors. 50 At the moment of transfer, the 

originator will recognise any loss or gains on the transfer of receivables to the FCC. However, the 

sale of receivables to the FCC is not subject to compulsory ‘transfer tax’ under French law. 51  

 

Value-added Tax 

The value-added tax may arise from the transfer of an asset by the originator to the SPV on the 

gross amount of the consideration. The other circumstance is on the receipt of income by 

reference to its gross amount.52  In the United Kingdom, there are also some exemptions of the 

value-added tax on the sale of the receivable, for example, the services by certain financial 

services or the taxpayer is a citizen of the United Kingdom. Or, it is under the category of outside 

the scope of the value-added tax, such as certain services supplied for a person belonging outside 

the taxing jurisdiction or a supply made between companies belonging to the same “value-added 

tax group”.53 In either case, the recipient of the supply is entitled to recover from Customs & 

                                                 
50 Law No. 88-1201 of 23 December 1988, supplemented by Decree No. 89-158 of 9 March 
1989. See Robert Bordeaux-Groult and Christof Von Dryander, “Asset Securitization in France 
and Germany” in International Asset Securitisation, eds. Norton, J., Spellman, P., & Dupler, M, 
(Lloyd’s of London Press Ltd, London and the Institute of International Banking, Finance 
Development Law at the Centre for Commercial Studies and in association with the School of 
S.M.U, Dallas, 1995), pp.185-199. 
51 Law No. 88-1201 of 23 December 1988, supplemented by Decree No. 89-158 of 9 March 
1989. See Ibid. pp.185-199. 
52 Supra n. 22, p. 101. Under the United Kingdom law, imposing the value-added tax will depend 
both on two factors. The first factor is the place where the tax payer “belongs”, which depends 
mainly on where the person has a “business or other fixed establishment” to which the supply 
concerned is most relevant. And, the second one is the treatment for those purposes of the 
relevant transactions entered into by the SPV with the originator and other parties. 
53 See Supra n. 22, pp. 107-114. The relevant provisions in the United Kingdom are Item 1 of 
Group 5 of Sched. 9 to the Value-added Tax Act 1994 (“VATA”) (exemption due to the status of 
resident); Para. 16 of the Value-added Tax (Place of Supply Services) Order 1992 S.I. 1992 No. 
3121 and para. 5 Sched. 5 to the VATA (outside the scope of the value-added tax, due to the 
status of resident in the European Union) ; Para. 16 of the Value-added Tax (Place of Supply 
Services) Order 1992 S.I. 1992 No. 3121 and para. 5 Sched. 5 to the VATA and para. 3 of the 
Value-added Tax (Input Tax) (Specified Supplies) Order 1999 S.I. 1999 No. 3121 (outside the 
scope of  the value-added tax due to the residence outside the European Union).  
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Excise “input tax”.54 This consists of the value-added tax if the supply is attributed to making the 

recipient liable to account for value-added tax (or would be so liable if the supply were within the 

scope of value-added tax). However, in Germany, no VAT would be payable for assigning the 

assets (and any related collateral) to the issuer and the trustee.55 Under the French law, the 

transfer of receivables to the FCC is also free from value-added tax, and the parties may not opt 

for subjection to value-added tax.56 

 

Stamp Duty 

Generally, in many countries, the secured debts or loan capital and the transfer of debt 

instruments, such as bonds, will not be subject to stamp duty. But, since most of trade receivables 

are unsecured, in the United Kingdom, the documents affecting the sale of such unsecured trade 

receivables is subject to stamp duty.57 The charge refers to the value of the property being 

transferred by the instrument.58 Stamp duty is also chargeable on the issue of a “bearer 

instrument” in certain circumstances. This refers to the market value of the relevant securities, 

unless an exemption applies. Debt securities are free from “bearer instrument” duty. In 

securitisation, the stamp duty is therefore limited to the transfer of an asset by a document. It may 

be chargeable to stamp duty by reference to the gross amount of the ascertainable stampable 

consideration. 

 

                                                 
54 Ibid. 
55 Supra n. 50, Robert Bordeaux-Groult and Christof Von Dryander, pp.206-207. 
56 Supra n. 31, p. 30-31. 
57 Para. 25(a) of Sched. 13 to the Finance Act 1999. 
58 See the principal reference on stamp duties: John G. Monroe, The Law of Stamp Duties, 
(London: Sweet and Maxwell, 1976) and R.S. Nock, Monroe and Nock on the Law of Stamp 
Duties (London: Sweet and Maxwell, 1989).  
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To avoid stamp duty, the sale should be structured in such a way there is no document of a sale 

agreement, with the result there is no document on which stamp duty can be charged.59 Usually, 

the only document produced about the sale is the offer, which does not of itself effect, or form an 

agreement for, the sale. Without such a document, and of a document which (in certain 

circumstances) records the sale, there should be nothing on which stamp duty can be charged. 

Nevertheless, the offer should set out the specific terms of the proposed sale, incorporates general 

terms by reference. It needs to provide the offer acceptance only by paying the initial purchase 

price in mentioned circumstances.  

 

This “offer” document has a potential risk and leads to a potential downgraded rating. If the 

originator becomes insolvent, the SPV needs to perfect its title to the receivables by signing the 

relevant written assignment agreement, which is subject to the stamp duty. It does not, however, 

protect the interest of the SPV for any claims against the receivables before signing such 

agreement. It also creates certain degree of doubt since the “offer” is only for an uncommitted 

receivables purchase facility. 

 

Different from those countries, the stamp duties in India are much costly. Stamp duties on the 

assignment of receivables vary by each state and are high in many states. States impose stamp 

duties at every stage of the transaction, with a devastating cumulative effect.60 This condition 

makes the transfer of receivable for the securitisation is not feasible. 

 

 
                                                 
59 Supra n. 22, p. 109. 
60 The Reserve Bank of India published the “Report of the In-house Working Group on Asset 
Securitisation” on 29 December 1999, which proposes a low national stamp duty. Income tax is 
deducted at source at every point funds are transferred, for example the transfer from the 
originator to the SPV, and when the SPV pays the investors (Income Tax Act 1961).  
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3.3. Tax Treatment for SPV  

Tax Classification 

The taxes of the SPV are more problematic.  As discussed, to fund the purchase price of assets, 

absent the special tax rules, the SPV issues securities to investors representing interest in the 

underlying pool of assets. The transaction must ensure classifying issued securities as debt and 

not equity for tax purposes. So, the interest paid is tax-deductible and the SPV avoids an entity-

level tax on income from the underlying assets to the extent interest-holders receive the 

distribution in the form of tax-deductible interest payments.61 The United Kingdom tax is 

typically deductible on a “paying out” basis as an “expense of management” in computing the 

SPVs profits chargeable to corporation tax.62  

 

The SPV, should, however, be making some profits to settle its obligations to the interest-holders 

and other expenses. Of the swap expenses and any deferred purchase price, the obvious expense 

is the servicing fee. Further, to ensure the high rating of the securities, the SPV needs to provide 

enough credit enhancements. However, it can be inefficient and uneconomical. It entails fees or 

interests payable to certain providers of services connected with the SPV’s funding, for example, 

fees on a bank liquidity facility or a possible subordinated loan by the originator.  

 

The interest on the securitised assets/receivables, the SPV’s banks accounts, and from any 

interest rate or currency swap will produce income or profit for the SPV.63 But, in the United 

Kingdom, the problems occur, when the SPV’s profits are taxable and calculated on an accrual 

                                                 
61 Supra n. 34, Diane M. Sullivan, p. 612. 
62 Section 75 of the Income and Corporation Taxes Act 1988 and para. 801 of the Inland 
Revenue’s Company Taxation Manual. 
63 See Ben Stavely, ‘Tax Issue’ in Securitisation, ed. David C. Bonsall (London: Butterworths, 
1990), p.52-55, regarding the different tax treatment between a trading company and an 
investment company. 
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basis for corporation tax purposes in broadly the same way as for accounting purposes.64  Some 

adjustment rules may apply in this case. They include that only a provision for specific bad or 

doubtful debts is deductible in computing the SPV’s profits for corporation tax (as opposed to 

accounting) purposes.65 The interest on the SPV’s funding may not be deductible if it is regarded 

as “distribution”66 or classified as “equity”. Any interest rate or currency swap to which the SPV 

is a party must usually fall within a certain definition of such a swap for computing its taxable 

profits.67  

 

To achieve the maximum benefit of securitisation, the SPV should never realise any significant 

profits chargeable to corporation tax by developing a sale structure, where the purchase price is 

deferred. Deferred purchase price is a common method of profit extraction in “sale” 

securitisations of loan receivables.68 This deferred purchase price is normally deductible in 

computing the SPV’s profits for corporation tax purposes (although not where the SPV and the 

originator are members of the same groups69). Or, to avoid paying those receivables being subject 

to withholding tax after the sale, the SPV is located in a tax haven jurisdiction. This has the 

advantage of the SPV not incurring costs connected with completing and filing tax returns and 

dealing with other tax compliance matters.70 

                                                 
64 Ibid. 
65 Para. 5 of Sched. 9 to the Finance Act 1996. 
66 Para. 1 of Schedule 9 to the FA 1996 and ss. 209(2) and 212 of the Income and Corporation 
Taxes Act 1988. 
67 Chapter IV Part II Finance Act 1994. 
68 Supra n. 63, pp. 60-61. 
69 Para. 12 of Schedule 9 to the FA 1996. 
70 All of those arrangement is with an exception of loan receivables arising from any residential 
mortgage loans or unsecured consumer loans, in each case with a term of a year or more, or from 
commercial mortgage loans, corporate loans or unlisted notes or bonds, in each case with a term 
of a year or more and where more than a small number of such receivables are being securitised, 
must be sold to an SPV which is resident in the UK in order to avoid interest paid on those 
receivables being subject to withholding tax after the sale. For more detail see Ellis Ferran, 
Mortgage Securitisation – Legal Aspects, (London: Butterworths, 1992). 
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Withholding Tax 

The SPV should also be structured to avoid withholding tax on interest paid either by the debtor 

to the SPV or by the SPV to the investors. It includes not structuring the SPV as a corporate 

entity for tax purposes. Some countries withhold tax on interest payments in general, including if 

the payments leave the country. In the United Kingdom, a corporate obligor of commercial 

mortgage loans, corporate loans, or unlisted notes or bonds would be liable to withhold tax from 

interest paid on those debts.71 When the SPV entitled to the interest is not resident in the UK, the 

withholding tax will be triggered.72 And, it is payable on a debt which the parties think will be 

outstanding for a year or more.73 But, on the other hand, in Germany, subject to special rules on 

real estate, those payments for the assets would not be subject to Germany withholding taxes. It is 

irrespective of the locations of the issuer of the securities and the trustee for the investors.74 

 

Cross-border transactions may involve many countries, where potential double-taxation is the 

major concern. The securitisation, therefore, should avoid any possible double taxation of 

withholding tax on interest paid either by the debtors to the SPV or by the SPV to the investors. 

The relief may be found in the double tax treaties in the cross-border transactions. While it is 

possible to invoke any available treaty exemption, it would be impracticable because the 

securitisation involves many obligors, who are unaware of the transfer of their debts to a person 

unknown (SPV). The required separate claims for treaty exemption are excessively 

                                                 
71 Supra n. 34, pp. 68-69. 
72 Supra n. 22, p. 103 
73 Cairns v. MacDiamid 56 T.C. 556 and para. 6.2.1.2 of the Inland Revenue’s Banking Manual. 
Trade receivables do not fall within the categories of payment which are potentially subject to 
withholding tax, except in so far as the comprise interest for late payment. The better view, 
however, is that such interest is not “yearly” and that its payment is, therefore not subject to 
withholding tax.  
74 Supra n. 50, Robert Bordeaux-Groult and Christof Von Dryander, pp. 206-207. 
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administrative works for all parties involved. This is also impracticable from a customer 

perspective. 

 

3.4. Tax Treatment Related to the Forms of SPV and Trust as Alternate Form 

Each of securitisation structure and the form of SPV has different outcomes in taxation. In the 

“pass-through” transaction, it is important for preserving this tax neutral status. The SPV, 

therefore, is usually structured as a non-taxable grantor trust under US federal law.75 So, the 

SPV’s power is limited to conserving and protecting the assets for the benefit of the beneficiaries 

of the trust. An “owner trust” SPV under the common law is more favourable than a corporation 

SPV in a “pay-through” structure. Since this relates to the issuance of bonds, there should be a 

party that holds the residual risk, an equity holder. If the SPV is a corporation, it is subject to 

corporate income tax, but the interest it pays on the debt is deducible. Further, a designed onshore 

SPV will likely raise questions about the tax treatment of the SPV, whether it is a trading 

company or an investment company.76 Each treatment has a different tax effect. Under UK law, 

if the SPV is regarded as an investment company, the categories of expenses to claim a tax 

deduction are restricted.77  

 

While, under the common law, it can use an onshore trust to avoid the treatment of corporate 

entity for tax purpose, there remain possible cost payable connected with completing and filing 

tax return and dealing with other tax compliance matters. Besides, in many countries, income tax 

applies to the issuance and purchase of the securities by the onshore SPV, if the securities are 

issued at a discount. On the other hand, a foreign special purpose vehicle acting as the issuer of 
                                                 
75 Supra n. 12, pp. 8-9. 
76 See Supra n. 63 and also see R.K. Ashton, Anti-Avoidance Legislation (London: Butterworths, 
1981), pp. 107-110 for more discussion on the tax treatment of a trading company or an 
investment company under UK law.  
77 Ibid.  
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the asset-backed securities would not be subject to taxation. In Germany, onshore SPV would be 

possible only if the business tax liability of the issued could be avoided.78 This could perhaps be 

carried out by structuring the securities as non-recourse participation certificates (that is, by 

limiting the issuer’s obligations under the securities to transferring to the investors those amounts 

which the issuer receives from the underlying assets). Such a non-recourse obligation would 

arguably not be a “debt” obligation for business tax purposes. A foreign trustee holding the assets 

(and any related collateral) for the benefit of the investors would not also be subject to German 

taxation.  

 

While a trust can be used to reduce the tax effect in the common law countries, the offshore trust 

set up in a tax haven country has long been the primary vehicle used by domiciled individuals in 

offshore tax planning.79 The civil law countries, which lack a trust concept, may also gain the 

benefits. As separate fiscal entities and being non-resident, the main role of the offshore trust is to 

shelter income and gain.80 Non-resident trust is free from capital gain tax. The condition of which 

can be achieved, if the majority of the trustees is non-resident and its general administration is 

carried on abroad.81 This rule applies regardless of the form of the trust so long as it is more than 

mere nomineeship.82 Offshore companies can also serve the same purpose as effective as trusts in 

sheltering income and gain and maximize the after-tax income of the SPV and the investors in the 

securitisation.83 

 

                                                 
78 Supra n. 50. “Following a recent amendment to the Commercial Code, contractual prohibitions 
on the assignment of trade receivables are no longer permissible. This legislative should provide 
greater opportunities for the securitization of trade receivables.” 
79 Giles Clarke, Offshore Tax Planning, 11st  ed., (London: LexisNexis, 2004), p. 23. 
80 Ibid. 
81 Ibid. 
82 Ibid, 
83 Ibid. 
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However, there is a tax issue if the SPV is set up offshore. The important point of the value-

added tax is on the service fee (for recording, collecting, and enforcing payment) paid by the SPV 

to the originator. In the United Kingdom, the service fee is subject to value-added tax, where the 

SPV belongs to the United Kingdom.84  Moreover, the SPV cannot recover any of this value-

added tax from Customs and Excise as “input tax”, at least where the relevant obligor “belongs” 

in the UK or elsewhere within the European Union.85 But, it should be minor problem compared 

to the double withholding tax issues. Many transactions can be wrecked by the unexpected 

interference of withholding tax. As a result, setting up offshore SPV in a tax haven country 

become a feasible alternative. 

 

The competition with tax havens is the reason of few countries, such as France and the US, to 

especially regulate the status of an SPV in securitisation. In the United States, the Internal 

Revenue Code (Subchapter M) allows securitisation through partial or full conduits.86 The partial 

conduits include regulated investment companies (“RICs”) and real estate investment trust 

(“REITs”). Under these schemes, shareholders can deduct distributions. The real estate mortgage 

investment conduits (“REMITCs”) and financial asset securitisation investment trusts 

(“FASITs”) are examples of full conduits. These conduits are allowed to classify all of their 

issued securities as debt and avoid taxation on distribution to their interest-holders. Those 

conduits are banned from actively engaging in trade or business. There are two reasons for these 

rules: to protect the corporate tax base and to protect taxable entities form unfair competition.87 

The relevant conduit to the discussion is FASITs, which may be a corporation, partnership, trust, 

                                                 
84 Supra n. 22, p. 100-101. 
85 Ibid. 
86 Supra n. 34, Diane M. Sullivan, p. 610. The proposed regulations were released on 4 February 
2000. 
87 Ibid. 

 - 22 - 



  Reg. No. 441760  

or isolated pool of assets that elects FASIT treatment. This is a statutory vehicle to allow the 

securitisation of various categories of debt instruments. 

 

While there is nothing wrong with such a conduit scheme, some commentators were concerned 

about possible abuse.88 FASITs could be used to avoid entity-level taxation on their financing 

business. Banks would simply sell of their loans to a conduit, enjoy the fees for collecting debts, 

and be free from entity-tax levels.89 But, after the release of the final proposal on 4 February 

2000, such a rule have been criticised as unworkable. It is excessively concerned with preventing 

transactions that might cause extra tax benefits to the holder of the ownership interest in the 

FASIT.90 Thus, it may reduce the use of an FASIT in securitisation. 

 

Under French law, a limited special purpose vehicle, the FCC is not subject to corporate income 

tax, and registration duties and value-added tax do not apply to its transactions.91 Issuing and 

transfer of units are free from registration duty or stamp duty. Fees paid to the management 

company, the servicer/agent, and the depository, are free from value-added tax. While the 

servicer/agent may not opt for subjection to value-added tax on its fees, both the management 

company and the depository may do so. But its development is slow92 because of the many strict 

                                                 
88 See C. Aldeman, New FASIT regulations Pose Hurdles for Securitization Industry, 
International Financial Law Review, Mat 200; Lee A. Sheppard, FASITs: Bank Deregulation 
Through the Back Door, 68 Tax Notes (TA), at 1267 (Sept. 11, 1995); See also A.B.A. Tax 
Sec.Comments on Proposed Financial Asset Securitisation Investment Trust (“FASIT”) 
Legislation (H.R. 1967), Tax Notes Today (Aug. 25, 1995) (LEXIS, Tan Analysts lib., elec. Cit. 
95 TNT 167-14); Paul R. Wysocki, Proposed United States Income Tax Regulations on 
Financial Asset Securitisation Investment Trusts, J.I.B.L., 2000, 15(7), p. 154-159.  
89 Ibid., Lee A. Sheppard, p. 1267. 
90 Supra n. 88, Paul R. Wysocki, p. 155.  
91 Supra n. 31, Cyrille David, pp. 30-31. 
92 Supra n. 31, p. 31, Cyrille D. refers to F. Bancel, Quel avenir pour la titrisation en France? 
Banque March 1993 n. 536, p. 67.Only less than 60 FCC for four year. 
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legal conditions required.93 Besides, their returns were not high enough and the market is not 

liquid. 

  

The most recent development is a proposed new UK corporation tax regime for securitisation 

companies.94 The central issue is about the UK corporation tax of securitisation companies based 

on accounts prepared under International Financial Reporting Standard (“IFRS”). The European 

Securitisation Forum (“ESF”) advises the possible negative impact of IFRS on taxing an SPV in 

securitisation in the UK.95 While UK Inland Revenue intended “to preserve all relevant aspects 

of the established anti-avoidance framework”, it would be disadvantageous for the securitisation 

industry in UK opposite other European markets.96  Non-UK SPVs may be subject to 

withholding tax where loans involved result in “annual” interest. In the United Kingdom, 

“annual” interest is subject to withholding tax. It is, indeed, to prevent any tax avoidance by using 

non-UK SPV. However, as the ESF argues, the complexity of securitisation may force to use 

non-UK SPVs to carry out commercial, which is mostly non-tax-motivated transaction without 

tax penalty. So, it would increase the cost for securitisation. In a letter to the UK Inland Revenue, 

the ESF offers a proposed permanent corporation tax regime for securitisation companies to 

mitigate the objected proposal of UK Inland Revenue on the use of IFRS.97 

 

                                                 
93 Ibid. Such as debts bought by the FCC had to last more than two years, so excluded credit card 
receivables; the FCC could not buy new debts once it had been created; and it had to buy only 
debts of a similar nature. Most of these requirements have been dispensed with the law of 4 
January 1993 and decreed of 27 March 1993.  
94 Letter from the European Securitisation Forum to the UK Inland Revenue dated 15 December 
2004 and dated 17 February 2005 (online), 
http://www.europeansecuritisation.com/pubs/Letter_to_UK_IR1FINAL1.pdf and 
http://ww.europeansecuritisation.com/pubs/Letter_to_Inland_Revenue. pdf.  [15th August 2005]. 
95 Ibid.  
96 Ibid. 
97 For detail proposal, see supra n. 94, Letter dated 17 February 2005. 
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When the taxing jurisdiction’s goal in regulating or creating a special purpose vehicle is 

overweigh to prevent any potential tax avoidance, it may result in unworkable rules. Even more, 

it may drop the potential growth of securitisation. More than tax avoidance, there is a concern 

about the potential abuse of rules or the potential conflict with other tax rules. The facts show that 

excessive rules will prejudice business competitiveness. It is not an easy task to prepare such tax 

rules on securitisation. Nevertheless, any proposed rule on a securitisation vehicle must ensure 

that it can achieve accounting objective and allow issuing securities that will be characterised as 

debt, even though that it is thinly capitalised. It must be clear the tax will only be imposed on the 

active investment. Otherwise, an offshore SPV in a tax haven remains the favourite.  

 

3.5. Tax Treatment for Investors 

Generally, including in the UK, unless it is within the charge to corporation tax or subject to 

treaty exemption, the SPV is required to withhold tax from interest payable on the borrowing to 

non-resident interest-holders.98 On the other hand, the interest payable on the listed notes and 

bonds on a stock exchange as the SPV’s funding is also freed from withholding tax.99 Under 

specific rules, such as French law (the 1989 Tax Release), the amount paid to investors as the 

repayment of principal on their units would not be taxed.100 But, amounts paid as interest or 

premium would be taxed, regardless of the relative proportions of interests and principal received 

by the FCC in the same period on the underlying receivables.101 Non-resident interest-holders are 

free from French tax.102 French entity and individual interest holders are subject to income tax 

and capital gains on the disposal of unit securities.103 

                                                 
98 Supra n. 22, p. 106. 
99 Ibid. 
100 Supra n. 92 
101 Ibid. 
102 Ibid. 
103 Ibid. 
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Often, the return for the investors often takes the form of discount rather than interest. It may 

come from the discounted bonds. In the United Kingdom, special legislation now applies to these 

securities104, which assumes that a discount is different from interest.105 Where a discount on 

bonds comes within the deep discount held by non-residents, the main concern is mainly 

imposing withholding tax, even though no payment is made until maturity or early redemption.106  

This point will limit the marketability of the bond. An investor who has bought a bond late in its 

life will suffer the full withholding tax by reference to the full discount, even though his profit on 

the bond will be small.107   

 

This is not the only problem from the viewpoint of the bondholders. Applying accrual basis tax 

for the discount bond would lead the tax authority to assume that no withholding tax been 

imposed before redemption.108 So, the tax authority may not allow any tax credit to be given until 

that time, when credit may be limited to that part of the discount allotted to the final year. It also 

entails a question on how to credit the last bondholder for a proportionate fraction of that tax. 

Eventually, the last bondholder will suffer the whole withholding tax when the issuer pays only 

the “net” amount of the discount. Further, the scope of Article 11 of the Model Double Taxation 

Convention does not address the conditions when the discount is not paid until redemption.109  

Under Article 11, the yearly withholding tax is imposed only on interest paid and on an accruing 

discount. 

 
                                                 
104 See Sanders and Ridgway Taxation 1990 No. 3237, vol 124 p. 509. 
105 See the speeches in Wiilingale v. International Commercial Bank Ltd [1978] STC 75. 
106 Supra n. 34, Phillip Wood, p. 276. And it is not mainly related to UK jurisdiction, as indicated 
in Supra n.1, p. 26. 
107 Supra n.1, p. 26. 
108 Ibid. 
109 Supra n. 1, p. 25. 
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Obviously such problems would influence the securitisation. The reason for such withholding tax 

on the deep discount bonds is based on the economic role of the discount, which is the same as 

the interest. To offer otherwise may promote the opportunity for withholding tax avoidance on 

interest with deep discount bonds. Many countries regard the discount as falling within the scope 

of the Interest Article of treaties which suggest treating discount should be as close as possible to 

treating interest itself.110 Therefore, by selling the receivables in the securitisation to the SPV set 

up in a tax haven, jurisdiction becomes the favourite alternative. 

 

4. Legal Basis and Problem of Harmful Tax Competition in Offshore Tax 

Planning 

 

4.1. Tax Havens in Offshore Tax Planning and Its Legal Basis 

As discussed, the structure of securitisation should be able to minimise any possible cost, 

including tax. The structure should balance between the isolating of the assets for bankruptcy 

remote purpose and the need to get high ratings for marketability purposes, which likely needs 

credit enhancement. Unfortunately, the term “tax haven” (or “offshore financial centre”) 

sometimes is associated with illegality and wrongdoing. This term has a connotation as the place 

to evade taxes through double trusts, numbered bank accounts, transactions lacking substance, 

and repatriation of unreported income.111 In fact, most illegal uses of tax havens are by 

individuals, not multinational corporations.112 Nevertheless, this does not prevent the corporation 

                                                 
110 Supra n. 1, p. 24. 
111 For a detailed discussion of tax haven abuses and specific examples, see the following studies: 
U.S. Dept of the Treasury, Tax Havens and Their Use by U.S. Tax Payers – An Overview (1981), 
U.S. Department of the Treasury, Tax Havens in the Carribean Basin (1984) and see Infra n. 118 
in general. 
112 U.S. Dep’t of the Treasury, Trend Analyses and related Statistics 135 (1986) and see Infra n. 
118 in general. 
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from exploiting a tax haven to maximize after-tax profits or to lessen the cumulative impact of 

taxation.  

 

In 1998 OECD Report, OECD sets up criteria to identify tax havens. A necessary condition is a 

country which has “no or only nominal taxes”.113 Three added conditions are a lack of effective 

exchange information; a lack of transparency in the operation of the legislative, legal, or 

administrative terms; and the absence of any requirement to engage in substantial activities in the 

tax haven to qualify for tax benefits.114 The absence of a substantial activity requirement suggests 

that a jurisdiction may be taking on to attract investment and transactions that are purely tax 

driven.115 By allowing income to be “booked” to the haven without any real income-earning 

activities there, the tax havens promote avoiding residence country tax. 

 

In practice, the use of a tax haven is a part of international tax planning to achieve a tax effective 

and lawful routing of business activities and capital flows. Some studies have supported the facts 

that the decisions whether and where to incorporate are significantly influenced by tax 

consideration.116  By citing Wilson’s studies,117 Reuven Avi-Yonah has succinctly summarized 

such tendency.118 First, as pointed out by Wilson, corporate managements, indeed, expressed that 

tax considerations largely dictate location decisions for administrative and distribution centres to 
                                                 
113 The 1998 OCED Report, para. 52. 
114 Ibid. 
115 See the 1998 OECD Report, para. 24. “It is unrealistic to think that multinationals only 
consider taxes when making decisions”. See Graeme S. Cooper, Tax Avoidance and the Rule of 
Law, (Amsterdam: IBFD Publication BV, 1997), p. 182. “…listing the multiple ingredients that 
influence a corporation’s decision to invest with tax haven countries. There are numerous non-tax 
considerations when a multinational decides whether to make a foreign investment.”  
116 See Roger H. Gordon & Jeffrey K MacKie-Mason, Tax Distortions to the Choice of 
Organizational Form, 55 J. Pub.Econ., 279, 280-81 (1994). 
117 See G. Peter Wilson, The Role of Taxes in Location and Sourcing Decisions, in Studies in 
International Taxation,  Alberto Giovanini, R. Glenn Hubbard & Joel Slemrod eds., 1993.   
118 See Reuven S. Avi-Yonah, Globalization, Tax Competition, and the Fiscal Crisis of the 
Welfare State, Harvard Law Review, Vol. 113:1573, p.1594-1597.  
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supervise worldwide manufacturing.119 Second, taxation at source is more likely to lead to double 

taxation.120 Also no income tax imposed in the tax haven countries, the companies are not subject 

to source-based income taxation because they do not have permanent establishments. Third, the 

United States government has adopted an aggressive tax policy to impose a tax on publicly traded 

U.S. corporations which change the residence of their corporate parent to another jurisdiction.121 

Since most multinational corporations are traded on several exchanges, the significance of the 

country in which the parent is incorporated is reduced because the shareholder-protection laws of 

the trading jurisdiction will typically apply. So, setting up corporate headquarters and formal 

corporate residences in Belgium, even when the entrepreneurs are U.S. residents, would be 

attractive for major players in new industries.122 

 

The use of tax havens is legal. In Canada, a taxpayer has the choice of various transactions to 

achieve the same economic objective and is free to choose the legal forms to achieve the most tax 

efficient.123 Though not speaking directly about tax havens, in the Duke of Westminster case 

before the English court, the Judge, Lord Tomlin, held that: “Every man is entitled if he can, to 

order his affairs so that the tax attaching under the appropriate Act is less than it would otherwise 

                                                 
119 See G. Peter Wilson, ‘The Role of Taxes in Location and Sourcing Decisions’ in Studies in 
International Taxation, Alberto Giovanini, R. Glenn Hubbard & Joel Slemrod eds., 1993, at. 229. 
Belgium and other jurisdictions promote themselves as “corporate headquarters tax havens” for 
centres engaged in supervising worldwide manufacturing operations. 
120 Supra n. 118, p. 1595. 
121 See I.R.C. Notice 94-46, 1994-I C.B. 356, 356-57. This rule was prompted by a well-
publicized case of a cosmetic distributor that reincorporated tax-free in the Cayman Islands to 
avoid application of Subpart F to its future subsidiaries. See also Lee A. Sheppard, News 
Analysis; Last Corporate Taxpayer Out the Door, Please Turn Out the Lights, 1999 Tax Notes 
Today, 30-5, James R. Hines, Jr., The Flight Paths of Migratory Corporations, 6 J.Acct.Auditing 
& Fin. 447, 462-67 (1991). 
122 See Supra n. 118, p. 1595-1596. The U.S. anti-deferral rules, which have induced attempts to 
change corporate residence to avoid them, do not apply to a closely held foreign corporation 
earning active business income. Although a move may be unlikely for established U.S. 
corporations like General Motors or even Intel.  
123 Report of the Royal Commission on Taxation (Canada, 1962). 

 - 29 - 



  Reg. No. 441760  

be. If he succeeds in ordering them so as to secure this result, then, howsoever unappreciative the 

Commissioners of Inland Revenue as his fellow taxpayers may be of his ingenuity, he cannot be 

compelled to pay an increased tax”.124  

 

The United States courts also share similar views. Judge Learned Hand confirmed the freedom of 

a taxpayer to arrange his tax affairs, as he said that: “Any one may so arrange his affairs that his 

taxes shall be as low as possible…”125 The practice imposed by the treasury to increase tax rates 

should not bind the taxpayers. The same view was adopted in the next decision, which said that: 

“Over and over again courts have said that there is nothing sinister in so arranging one’s affairs as 

to keep taxes as low as possible. Everybody does so, rich or poor; and all do right, for nobody 

owes any public duty to pay more than the law demands; taxes are enforced exactions, not 

voluntary contributions. To demand more in the name of morals in mere cant…”126 However, the 

allowed choice should be only for a transaction that has a business or economic purpose.127  

 

The civil law country has the similar approach. In May 1997, the Dutch Supreme Court held that 

parties have the freedom to decide the choice of law in assigning receivables involving an 

offshore SPV. This decision increases the attractive use of the Netherlands as the second base.128  

 

Tax planning should be a legitimate arrangement of tax affairs, unless it violates the domestic tax 

rules. Sol Piccioto proposes three principles as guidance for the validity of an acceptable tax 

                                                 
124 CIR v Duke of Westminster (1936) 1 AC 19 (UK). 
125 Commissioner v. Gregory, 69 F 2d 809, 810 (2d Cir. 1984), aff’d, 293 U.S. 465 (1935). 
126 Commissioner v. Newman, 159 F.2d 848, 850-51 (2d. Cir.) (Hand, C.J., dissenting), cert. 
denied, 331 U.S. 859 (1947). 
127 Judge Hand in Gregory V Helvering [1935]. 
128 See PietHein de Jager, The Netherlands Give Securitisation a Double Boost; A Study in the 
Internatilization of Business Regulation,  47 Int’l Fin. L. Rev.,  Vol. 16, lss.9, Sept. 1997. 
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avoidance scheme.129 First, it has a valid economic or business purpose, other than tax. Second, it 

is not lack of transparency in the viewpoint of tax authorities and law. And thirdly, it complies 

with the relevant tax law, including its legislative intent.  Therefore, exploiting any “loophole” in 

tax rules for mainly tax reasons by sheltering the economic reality of a transaction is 

unacceptable.  

 

While most countries accept a certain degree of tax avoidance, some other countries, especially 

developing countries, may have a problem in defining clearly tax avoidance. So, this leads to 

confusion and misjudged decisions, even after the cases were presented to the courts.130 But, a 

possible misjudged decision does not discourage many corporations from continuing arrange 

their tax affairs by using any possible legal means if the relevant jurisdictions have complex and 

cumbersome rules, unfair tax laws, and unreasonable tax rates. For example, dealing with tax 

issues in Argentina could be frustrating because of the unfavourable tax treatment given by the 

value-added tax and income tax law.131 As told by Malcom Gammie, those complex tax rules 

could be traced from the confusion on settling the principles on “who should be taxed, what 

should be taxed, and how the tax should be collected”.132 As to securitisation, this is a valid 

                                                 
129 Sol Piccioto, International Business Taxation, (London: Widenfeld and Nicholson, 1992), p. 
77-96. 
130 In Indonesian court decisions No. 04/Pdt.G/2003/PN.Serang and No. 200/Pdt.G/2004/PN. 
Jak.Sel, the judges invalidated syndication loans, because it was regarded as a tax avoidance 
scheme that violated Indonesian tax laws. In those syndicated loan schemes, the Indonesian 
debtors (PT Tri Polyta Indonesia Tbk and PT Danareksa Jakarta International) had used a conduit 
through a special purpose and wholly owned subsidiary established in Netherland to issue bonds 
and used the proceeds to extend loan to those Indonesian companies. See also Ira A. Eddymurthy 
& Darrell R. Johnson, ‘Achievements to Date, Challenges Ahead: An Overview of Challenges in 
the Legal Sector’ in Doing Business with Indonesia (Asia Law & Practice, 2004), p. 7. 
131 Diego C. Bunge, “Current Status and Perspective of Development of Securitisation in 
Argentina” in in International Asset Securitisation, eds. Norton, J., Spellman, P., & Dupler, M, 
(London, Dallas: Lloyd’s of London Press Ltd and the Institute of International Banking, Finance 
Development Law at the Centre for Commercial Studies and in association with the School of 
S.M.U, 1995), pp. 304-305. 
132 Supra n. 22, Graeme S. Cooper, p. 182. 
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reason to continue using a tax haven. Some commentators even have recommended the use of tax 

havens in the choice of location to incorporate in financing structure to prevent withholding 

tax.133 

 

It is not difficult to find a tax haven country. There are many of them, including the Netherlands 

Antilles, the Cayman Islands, the British Virgin Islands, Bermuda, the Bahamas, and Cyprus, 

where the SPV can be paid to the investors without deductions of withholding tax. But, it must be 

ensured that a tax haven country, where the SPV will locate, has an adequately wide range of 

favourable double-taxation treaties with the countries in which the recipients of the funds are 

placed. As proposed by Ernest R. Larkins, the non-tax factors to determine a “good tax haven” 

should be considered as well.134 The relevant non-tax factors in the securitisation include stable 

foreign government control, equitable treatment of foreigners, freedom from government 

controls, and availability of local banking and professional services. 

 

4.2. Harmful Tax Competition: Is it an Issue? 

On the other hand, suggestions on incorporating the SPV in a tax haven may contradict with the 

effort of OECD to diminish harmful tax competition because of the existence of tax haven 

countries. The staggering expansion and increasing uses of tax havens in the last few decades has 

been accompanied by increasing concern about the negative impact of tax havens on national 

economics. In 1998 OECD Report, OECD notes the tax scheme aimed at attracting financial and 

other geographically mobile activities can create harmful tax competition between states. It 

entails the potential risk of distorting trade and investment, which could lead to eroding the 

national tax base. Tax haven jurisdictions (together with harmful preferential tax regimes in non-
                                                 
133 Supra n. 34, Phillip Wood, pp. 291-293. 
134 Ernest R. Larkins, Multinationals and Their Quest for the Good Tax Haven: Taxes but One, 
Albeit and Important Consideration, 25 Int’ L 472. No. 2, 1991, p. 473-487. 
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haven jurisdictions) are the focus addressed in the 1998 OECD Report. Reuven Avi-Yonah also 

argued that setting up tax havens allows large amounts of capital to go untaxed and undermines 

the countries’ revenue. It forces many countries to shift the tax burden from (mobile) capital to 

(less mobile) labor, and when it become politically and economically problematic, to reduce the 

social safety net.135  

 

While the 1998 OECD Report was prepared to curb the tax competition and mainly to prevent 

erosion of the revenue bases136, it does not contain any numerical data to bolster its claim.137 The 

available data do not distinguish between revenue from labor and revenue from capital, and it 

may be that a decline in the tax revenues from taxing capital is masked by a rise in revenues from 

taxing labor.138 The lack of data and evidence that tax bases are eroding because of harmful tax 

competition was then attacked by many commentators, who argued there was no connection 

between economic integration and national tax policy.139  

 

Those critics do not condense the support to limit tax competition. By referring to sparse and 

incomplete data, but could be quite suggestive, Rueven Avi-Yonah argues that tax competition 
                                                 
135 Supra n. 118, pp. 1575-1576. 
136 The 1998 OECD Report, pp. 8, 14. 
137 The 1998 OECD Report, p. 17 (“The available data do not permit a detailed comparative 
analysis of the economic and revenue effects involving low-tax jurisdictions.”) The Report does 
note, however, that “the available data do suggest that the current use of tax havens is large, and 
that participation in such schemes is expanding at an exponential rate.” 
138 Supra n. 118, p. 1597. 
139 Geoffrey Garrett, Capital Mobility, Trade and the Domestic Politics of Economic Policy, 
International Organization 49, no. 4 (1995), p. 682; Geoffrey Garrett, Global Markets and 
National Policies, Collision Course or Virtuous Circle?, International Organization 52, no. 4 
(1998), pp. 787-824; Geoffrey Garrett, Partisan Policies in the Global Economy (Cambridge, 
UK: Cambridge University Press, 1998); Gebhard Kirchgassner and Werner W. Pommerehne, 
Tax Harmonization and Tax Competition in the European Union: Lesson from Switzerland, 
Journal of Public Economic 60, no. 3 (1996), pp. 351-371; Dennis Quinn, The Correlates of 
Change in International Finance Regulation, American Politics Science Review 91, no. 3 (1997), 
pp. 531-551; Duane Swank, Funding Welfare State: Globalization and the Taxation of Business 
in Advanced Market Economy, Political Studies 46, no. 4 (1998), pp. 671-692. 
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leads to significant tax base erosion.140 And, the revenue losses may vary dramatically from 

country to country, depending on their effective corporate tax rates and the stringency of their 

anti-deferral rules. Nevertheless, such incomplete data needs to be built up in arguments with 

many assumptions, which results in a doubtful argument. It is interesting to quote Phillip 

Ghenschel’s conclusion that “[t]he contest between the conventional wisdom and its critics end 

draws”.141 While the conventional wisdom argues the globalisation constraint national tax policy, 

they have no better data than that of the critics. The argument is hard to see otherwise, but, as the 

critics argue, there is no evidence for a “race to the bottom” in capital taxation or a meltdown of 

total tax revenue. Indeed, globalisation is not the only issue putting pressure on the national 

budget planning but also slowing growth, high unemployment, high-level of pre-committed 

spending, and mounting public debts.142 As a result, reducing tax revenue was not an alternative 

given the high-level of spending and debts.143 

 

Further, we need to note the more recent development in OECD’s efforts in curbing the harmful 

tax competition practice. In the 2001 Progress Report on Harmful Tax Competition (the “2001 

OECD Report”), OECD has varied the criteria to identify uncooperative tax havens. To adjust the 

members’ concern, OECD assumed the lack of substantial activities should not apply to decide 

whether a tax haven is uncooperative.144 Therefore, the uncooperative tax havens will be only on 

the transparency and effective exchange of information criteria. Such adjustment of criteria marks 

OECD ambivalence in the strategy of curbing harmful tax competition. By not again 

                                                 
140 Supra n. 118, p. 1597-1603. “Some countries, such as France and Japan, may suffer significant 
revenue losses from corporate tax competition, even in terms of their overall budgets. In other 
countries, such as the Untied States, those losses may be relatively insignificant.” 
141 Phillip Genschel, Globalization, Tax Competition, and the Welfare State, 30 Politics & 
Society, No. 2, June 2002, pp. 265-266. 
142 Ibid. 
143 Ibid. p. 246. 
144 The 1998 OECD Report, at. para. 27. 
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incorporating the criteria of “lack of substantial activities”, any purely tax driven activity is 

justified. The main reason behind this is the difficulty in deciding when and whether an activity is 

substantial.145 As marked by OECD, services provided by “paper companies” may be readily 

found to lack substance.146 Since this criterion is no longer included to determine uncooperative 

tax havens, similar services by the tax havens would not be attacked. The development of various 

innovations in financial services seems the powerful force to exclude no-substantial activities 

factor. As discussed, setting up “paper companies” in the tax haven is usually incorporated in the 

structure of financial intermediary services, including, in securitisation, to secure the high yield 

of investment after-tax.  

 

Even more, no member of the OECD has yet made specific provision in their treaties for 

payments about new financial instruments.147 There is no consistency in the way countries 

classify payments about new financial instruments for treaty purposes, and this follows from the 

lack of consistency in domestic classification.148 Without proper classification of payment for tax 

treaty purposes, it is not possible to make a determination about the source, to allocate taxing 

rights, or to impose withholding taxes. Several factors will determine the classification, such as 

the character of the taxpayer, the nature of the instrument, the nature of any underlying 

transaction, and the intention of the parties. 

 

The offshore trust in a tax haven jurisdiction is the result of the transformation of the offshore 

legal landscape. As Rose-Marie Antoine marks, the offshore trust is created to meet the needs of 

                                                 
145 See the 1998 OECD Report, para. 55 and the 2001 OECD Report, para. 27. 
146 See the 1998 OECD Report, para. 55. 
147 Supra n. 1, p. 31 
148 Ibid. 
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offshore investment by adapting conventional trust law.149 The laws about bankruptcy and the 

enforcement of creditor’s claims are tailored to the trust to preserve the integrity of offshore 

assets and terms specifying the governing law of the trust and jurisdiction. Such laws guarantee 

its inherent mobility and flexibility as its main attractions for investment. Therefore, an offshore 

trust or offshore company may chose to move for many reasons to avoid any adverse event.  

 

Further, infrastructure in tax haven countries seems more ready to serve the transactions of new 

financial intermediaries. There are more benefits to offer. The Cayman Islands, for example, 

launched a stock exchange in January 1998. The stock exchange lists many structured debt 

securities, such as collateralised bond and loan obligations.150 Capital movements are unrestricted 

in a tax haven. They levy minimum or no capital gain tax.  Jersey, off the English and French 

coasts, can be an example, with unchanged flat income tax rate of twenty per cent, and many 

exemptions from this tax are available.151 Auditors do not be appointed, and an income tax-

exempt company does not have to file any returns or accounts. The incorporation and operations 

of a company is simple, with the possible nominees as the shareholders, and low cost. More 

importantly, nominees can keep the identity of the beneficial owner anonymous. This may raise a 

concern about any abuse of tax haven for tax evasion.152 But the clear structure of securitisation, 

and many other new financial intermediaries, should avoid any such problems for the benefit of 

the marketability of issued securities.  

 
                                                 
149 Rose-Marie, Confidentiality in Offshore Financial Law, (Oxford: Oxford University Press, 
2002), p.13. 
150 A. Nealon, New Focus for Cayman’s Stock Exchange, International Financial Law Review 52 
(December 1998). 
151 Supra n. 14, Hall S. Scott & Philip Wellons, p. 271-272 by citing the securitisation transaction 
of employees’ loan receivables by Australian firm Broken Hill Proprietary Ltd.  
152 Problems of potential abuse of tax havens are not the current issue. See J. van Hoorn Jr, ‘The 
Use and Abuse of Tax Havens’ in Tax Havens and Measures Against Tax Evasion and Avoidance 
in the EEC, ed. J.F. Avery Jones, (London: Associated Business Programmes, 1974);  
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Tax planning in securitisation is not driven only for the tax purposes. It is for the feasibility of the 

whole structure of transaction, because the tax is the decisive factor. The SPV does not run any 

profitable business, other than to ensure the economic benefits of the interest-holder. The SPV is 

much likely a passive investment company. The only external activity to undertake is buying 

receivable portfolio. Further, as suggested by Sol Picciotto, that “(t)he system of globalised 

finance exploiting offshore centres has essentially functions as a means of low cost financial 

intermediation…”.153 Ronen Palan concurs that “…offshore financial markets have widened the 

access of companies to loan markets and consequently have brought down borrowing costs…”.154 

 

5. Conclusion 

 

Securitisation is essentially the convergence of conventional intermediary loans and the capital 

market. The convergence in financial intermediaries is the current trend.155 It may be concluded 

that at least there are three reasons supporting the increasing wide use of securitisation. First, the 

internal pressure and constraints for many banks and other financial institutions to maintain their 

liquidity ratio force those institutions to carry out a portfolio rebalancing strategy.156 Those 

include using on-balance-sheet operation and off-balance-sheet operations. Transferring their 

loan assets using off-balance sheet operations will decrease any potential financial risks and 

                                                 
153 Sol Picciotto, ‘Offshore: The State as Legal Fiction’ in Offshore Finance Centre and Tax 
Havens, eds. Mark Hampton & Jason Abbot (London: MacMillan Press Ltd, 1999), p. 59. 
154 Ronen Palan, ‘Offshore and the Structural Enablement of Sovereignty’ in Offshore Finance 
Centre and Tax Havens, eds. Mark Hampton & Jason Abbot (London: MacMillan Press Ltd, 
1999), p. 26. 
155 For more discussion on this topic, see Van den Bergh, L.A.A; Verweire, K; & Carshon, S. 
W.M. ‘Convergence in the Financial Services Industry’ in Insurance and Private Pension 
Compendium for Emerging Economies, Book 1 Part 1:5a, (Organisation for Economic Co-
operation Development, 1999). 
156 Supra n. 3, p. 26 and see Jonathan Walsh, The New Basle Capital Accord – The Saga 
Continues, (2002), J.I.B.L., 17(3), pp. 73-75. 
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produce capital in-flow. Second, there is increasing demand to structure a financial intermediary 

which enables the corporation to reach wider access to prospective investors. Mostly it can be 

undertaken by using capital market. On the other hand, the structure must be ensured to minimise 

any costs and expenses to be able to offer high return to investors, which must be competitive to 

deposit interest and capital market. Third, of course, there is wide market of investors who need 

to diversify their investments, especially liquid investments. Thus, securitisation is a strategy that 

broadly coincides with the business plans of banks and many corporations. In fact, the major 

offshore markets, tends to favour alternative methods of financial intermediation (bank and 

capital market). The securitisation market has shown tremendous growth, which are characterised 

by a broadening of asset types and the development of an increasingly committed investor base. 

Furthermore, its structure become more standardised.   

 

By analysing the convergence in financial industries, securitisation is not mainly structured as a 

mysterious funding source driven by accounting and tax consideration. The primary reason is the 

securities-holders’ interests must be protected. At least four categories of risks should be covered 

(credit risk, risk of changes in value, interest rate risk, and prepayment or reinvestment risk). 

Creating a ‘bankruptcy remote’ SPV to receive the transfer of underlying assets of securities from 

the originator by a way of ‘true sale’ is then the central of securitisation structure. To ensure the 

‘true sale’ structure, all relevant legal documents must reflect the structure. So, there is no other 

economic interest hidden from tax perspective.  

 

Further, because the investors will only rest on the creditworthiness of the SPV’s assets, the 

business of the SPV should be limited only for servicing the interest of the investors. The SPV 

does not run for profit. Therefore, any other issues related to the financial aspect of the SPV must 
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be clear and keep at the minimum level. The SPV must be tax neutral. Otherwise, the return to 

investor will be low and no investor will be willing to buy the securities issued by the SPV. 

 

On the other hand, legal systems and tax rules in many countries may not be ready to adjust with 

such convergence in financial industries. As a result, the principle of equity, efficiency, and 

simplicity in taxation157 may not be achieved. It could be costly to structure a transaction to 

comply with complex or inconsistent tax laws. And, the originator may be constrained to 

structure creative vehicles because of tax considerations. It decreases the wide potential use of 

securitisation because of market inefficiencies resulted therein. Tax planning, therefore, should 

be important in the structure to carefully address some questions. Those include at least the 

taxation of sale or assets to the SPV, the taxation of the SPV, and taxation of securities issued by 

the SPV, which will effect to the investors. The main concern is the taxation to the SPV and its 

issued securities. If the SPV is subject to entity level tax and certain withholding tax for the 

securities, or perhaps another tax, such as stamp duty, then the tax expenses could be 

cumbersome. Offshore tax planning becomes an ideal alternative. This is one reason for 

incorporating SPV in advantageous tax zones, such as the Cayman Islands or the state of 

Delaware in the United States. The parties should be able to shape the tax treatment of the 

transaction in their choice of jurisdiction and design of the SPV. This allows tax forum 

shopping.158  

 

Establishing an offshore SPV in tax haven countries should be distinguished from the issue of 

general harmful tax competition. It is sensible in securitisation to arrange tax affairs legally in a 

                                                 
157 OECD, Economic Effects of and Social Reponses to Unfair Tax Practices and Tax Havens, 
Report on a meeting of trade union experts held under the OECD Labour/Management 
Programmes, Paris, 14th April 2000. 
158 Supra n. 14, Hal S. Scott and Philip A. Wellons, p. 270 
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way that subjects the SPV to the minimum possible taxes. Also, the problem of harmful tax 

competition on financial products does not depend solely on the tax. But the various legislations 

on how the law treats such a financial structure will also give rise to problems on tax effects. 

How to view harmful tax competition should be different once, at least in this case, when we are 

dealing with developed cross-border financial services.  

 

In securitisation, the use of the tax haven should not become a problem that concerns many tax 

authorities, because the tax haven is not tax motivated. It is not a structure for tax evasion or 

money laundering. Even more, securitisation may occur in no income tax countries. As Ernest 

Larkins noted, “...the primary objective of all these financing vehicles is to promote the indirect 

investment in the assets of the trust by parties other than the originators of these assets”.159 The 

only concern raised could be a potential loss of revenue from taxation of the income earned on 

the spread between borrowing and lending.160 But, the complexity of tax and various tax rates 

will only make any securitisation not feasible and marketable, even though there is a tax-exempt 

scheme. For securitisation vehicles, the costs for failing to qualify as a tax-exempt conduit far 

outweigh any benefits stemming from the transactions.161 And, any effort to regulate the SPV for 

specific tax treatment sometimes is not workable, because the tax authorities outweigh the 

concern of losing taxable income than to provide rules acceptable for structuring new financial 

intermediaries, including securitisation. A tax reform, together with legal reform, to promote 

capital creation and attraction is necessary. It should also enable the tax authorities to monitor the 

transactions, preventing any potential abuse. Otherwise, it is reasonable that a securitisation 

                                                 
159 Supra n. 3, p. 31. 
160 Donald B. Susswein, US Tax Policies Toward Asset Securitisation, 2 The Financier: ACMT 
66, 75 (1995). 
161 Ibid., p. 70. “The adverse tax consequences of a failed securitisation are so disproportionate to 
the potential tax and financial benefits of a successful securitisation that the tax risks act as a 
strong deterrent to the use of structures whose tax consequences are at all uncertain.”  
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transaction will be mostly structured by using an offshore vehicle, as long as there are no relevant 

rules on tax avoidance.  
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